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CHAPTER 139
CANOUAN RESORTS DEVELOPMENT LIMITED (LEASE RATIFICATION) ACT

An Act to confirm and ratify a Lease Agreement dated the 31st October, 1990, between the Government of Saint Vincent and the Grenadines and Canouan Resorts Development Limited, a wholly owned subsidiary of Gesfid S.A., in respect of lands in Canouan for the construction and operation of an international residential resort and club of distinctive character.

[Act No. 4 of 1990 amended by Act No. 1 of 1994, Act No. 7 of 2004.]

[Date of commencement: 31st December, 1990.]

1.   Short title

This Act may be cited as the Canouan Resorts Development Limited (Lease Ratification) Act.

2.   Interpretation

In this Act, “Lease Agreement” means the Agreement set out in the Schedule.

3.   Approval and ratification of Lease Agreement

The approval of the House of Assembly is hereby given to the Lease Agreement and the appendices thereto which shall have the force of law as if enacted in this Act and which shall be binding upon all licensees as if they were parties thereto.

4.   Copy of Act for licensee

Every licensee shall be supplied with a copy of this Act by the Canouan Resorts Development Limited.

5.   Stamp duty

No stamp duty shall be charged, levied or collected on the Lease Agreement.

Schedule

[Amended by Act No. 1 of 1994.]
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LEASE

This lease is made on the 31st day of October, 1990, between JAMES FITZ-ALLEN MITCHELL, Prime Minister of Saint Vincent and the Grenadines, acting for and on behalf of the Government of Saint Vincent and the Grenadines (hereinafter referred to as the “Lessor”) of the First part, and Canouan Resorts Development Limited a wholly owned subsidiary of Gesfid S.A. (hereinafter referred to as the “Lessee”) of the Second part.

WITNESSETH

Whereas the Island of Canouan (the “Island”) is currently substantially owned by and under the sovereignty of the Lessor; and

And whereas the Lessee desires to lease from the Lessor certain portions of the Island for the purpose of constructing and operating a first class international residential resort and club of distinctive character (“the Project”); and

And whereas the Lessee will prepare a master development plan (“the Plan”) for the Project, outlining the major components of the Project, which is to be constructed in several stages over the term of this Lease, and which Plan will be initialled by the parties and annexed to this Lease as an Appendix.

Now, therefore, in consideration of the premises and the mutual covenants and provisions of this Lease, the parties agree as follows:

1.   Definitions
The term defined in this paragraph shall for all purposes of this Lease have the meanings herein specified—


(a)
“Development” shall mean and include building, construction, development, excavation, erection or demolition of any building, structure, building appurtenance, improvement, facility, sign, fence, tank, drainage system or systems for the catchment of water, road, walkway, culvert, garbage disposal, incinerators and recycling plants whether any of the foregoing are temporary or permanent, and any alteration, decoration or modification thereof, the clearing of trees, brush and/or landscaping of any land, and the installation, operation, maintenance or removal or any machinery, fixture, plant, equipment or other apparatus in or about any part of the Premises;


(b)
“Freehold Estate” shall have the meaning provided in paragraph 13;


(c)
“Freehold Purchaser” shall have the meaning provided in paragraph 13;


(d)
“improvement” shall mean any and all buildings, improvements and structures (and any fixtures and equipment permanently affixed thereto and forming any integral part of the operation thereof) now or hereafter located or erected on the Premises;


(e)
“Licensee” shall mean any person to whom the Lessee shall have granted in writing an interest in the Premises by way of sublease, licence, or concession;


(f)
“person” or “persons” shall mean any individual (and the heirs, executors, administrators, legal representatives and assigns of such person as the context may require), general partnership, limited partnership, corporation, joint venture, trust, business trust, co-operative, association or governmental body. Notwithstanding the foregoing if any interest in the Premises is held by a non-individual person (except in the case of the Lessee) then for the purposes of the Aliens Land-Holding License requirements of the Lessor, the controlling shareholder and/or beneficial owner of the interest in the Premises shall be deemed to hold the interest in the Premises and be the beneficiary of the corresponding Aliens Land-Holding License;


(g)
“Premises” shall have the meaning provided in paragraph 2.

2.   Premises
The Lessor hereby leases and demises unto the Lessee all those pieces or parcels of land on the Island as follows: lying north of the demarcation line shown on the map annexed hereto as Appendix A, together with the Lessor’s interest, if any, in and to—


(i)
all strips and gores abutting or adjacent to the foregoing parcels; and


(ii)
all rights, lights, liberties, privileges, easements and appurtenances belonging or reputed to belong or to be appurtenant thereto or in any wise pertaining thereto;


(iii)
the ways, waters and courses abutting or surrounding the same (to the extent under the sovereignty and control of the Lessor); and


(iv)
any improvements of any kind located upon the aforesaid parcels. The foregoing parcels and appurtenances are hereinafter collectively referred to as “the Premises”. Within ninety days after the date of this lease, the Lessor will cause to be prepared by a registered land surveyor reasonably acceptable to the Lessee, a detailed survey of the Premises, identifying all roads, easements, waterways, utility lines and Improvements located therein or thereon. Such survey shall be reasonably acceptable to the Lessee. Upon receipt of the survey and its acceptance by the Lessee, the parties will execute an addendum to this Lease incorporating a more detailed description of the Premises, based upon the survey. The Lessor warrants title to the Premises, free from all liens, defects in title, violations of law, leases, tenancies, easements, restrictions and agreements, except for those matters set forth in Appendix B annexed hereto, and subject to the provisions of paragraph 8 (c).

3.   Term
The term of this Lease shall commence on the date upon which approval and ratification of this Lease shall have been duly given by the House of Assembly of Saint Vincent and the Grenadines (the “adoption date”) and shall expire on the last day of the month in which occurs the ninety-ninth anniversary of the Adoption Date (the “Initial Term”). In the event this Lease shall not have been adopted and ratified as aforesaid by 31st December, 1990, then either party by notice to the other may terminate this Lease as of such date and neither party shall then have any further liability, rights or obligations with respect to the other arising out of this Lease, the Island or the Project.

At the time of the commencement of the term, sole and undisturbed physical possession of the Premises will be delivered to the Lessee free and clear of all matters affecting title as set forth in paragraph 2 hereinabove, except for the matters described in Appendix B and the provisions of paragraph 8(c). Notwithstanding the foregoing, the Lessee shall from and after the date of this Lease be permitted access to the premises for the purposes of continuing its investigations, vesting and measurements. No work permits shall be required by the Lessor of any personnel selected or authorised by the Lessee to carry out such investigations and measurements.

4.   Renewal Term
Upon the written request of the Lessee made at any time on or before the 1st day of January, 2087, and provided this Lease shall be in force and effect and the Lessee shall not be in breach of any material covenant on its part to be performed or observed, the term of this Lease shall be extended for such additional term and upon such terms and conditions as the parties in good faith shall agree (the “Renewal Term”) commencing on the expiration of the Initial Term. References in this Lease to the “Lease Term” or “term” shall include the Renewal Term, if exercised.

5.   Rent
The Lessee shall pay to the Lessor, in currency which at the time of payment is legal tender for public and private debts in the United States of America the sums (“Rents”) set forth in Appendix C annexed hereto and made a part hereof.

6.   Construction of the Project

(A)  The Plan will provide generally for the development of the Premises and the improvements, infrastructure and amenities related thereto over four periods, the first such period shall be ten (10) years in duration and the subsequent periods shall each be five (5) years in duration (each period being referred to in this Lease as a “Stage”), and further designate certain areas or zones within the Premises which are reserved for use for residential, commercial (includes apartment, hotels), recreational, staff housing, service, industrial, warehouse, fuel storage facilities, conservation, agricultural and beach use. The Lessee shall fund the Project with equity capital of not less than $40,000,000 (U.S. dollars) and the Lessee’s total expenditure in the Project will not be less than $100,000,000 (U.S. dollars) over the four Stages (said sums are hereinafter referred to as the “Required Capital Investment”). For purposes of this Lease, the Required Capital Investment shall be deemed to include all sums paid or incurred by the Lessee for Development under the Plan or required to be expended under this Lease, including but not limited to labour, services, materials, cost of demolition, construction, architects, engineers’ and consultants’ fees and expenses, geological, ecological and environmental vesting, insurance, and financing costs of the Project or any part thereof, and shall include expenses paid or incurred by the Lessee under paragraphs 7(f) and 8(c). The first Stage of the Project shall commence on the Adoption Date, and subsequent Stages shall follow consecutively thereafter. The Lessee shall construct and complete the work as outlined in the Plan for each Stage within the respective time periods provided for herein, subject to unavoidable delays as defined in paragraph 20. The Lessee shall not be required to incur expenses on account of its Required Capital Investment in excess of $25,000,000 (U.S. dollars) in any Stage, provided however, that $10,000,000 (U.S. dollars) of expenditures for cost of construction, cost of demolition, construction materials, improvements, general contractor and/or project management fees and expenses and labour must be incurred not later than the expiration of sixty (60) months from the Adoption Date.

(B)  All improvements shall be constructed and completed in compliance with the Plan.

(C)  The Lessee may make or permit to be made any alterations, additions or modifications to the improvements now or hereafter on the Premises, and may construct other or additional improvements on the Premises, provided the same conform to the guidelines set forth in the Plan and do not violate the restrictions set forth in paragraph 7(b) hereof. Any improvements (except for the old church) now or hereafter located or constructed on the Premises may be demolished in order to substitute other buildings or structures, or to redesign or reconfigure the layout of any area, provided the use of any area is in accordance with the guidelines of the Plan. Any and all improvements erected or constructed on the Premises during the term of this Lease (including any renewal thereafter as hereinbefore defined) shall be owned by the Lessee during the continuance of this Lease but shall, at the expiration or sooner termination of the Lease term, become the property of the Lessor and shall be surrendered at that time in accordance with the provisions of paragraph 19 hereof.

(D)  The Lessee shall have after consultation with the Lessor the sole right to plan and organise the development of the Premises (or authorise or employ others to do so) in such manner as the Lessee shall deem fit and proper to fulfil the aims set forth in the Plan. Neither the Lessee nor any Licensee shall be required by the Lessor to obtain from the Lessor any building permit, license or other approval for any development, provided the Lessee has given its written approval to the construction plans of a Licensee for conformity with the Plan and any additional requirements promulgated by the Lessee.

[Paragraph 6 amended by Act No. 1 of 1994.]

7.   Convenants of the Lessee
The Lessee covenants and agrees with the Lessor—


(a)
to pay the rents on the days and in the manner aforesaid throughout the term of this Lease;


(b)
in connection with any development on the Premises, and for and during the Lease term, to comply or cause compliance by any Licensee with the minimum construction standards set forth as Appendix D annexed hereto;


(c)
(i)
to pay maximum attention to forest conservation, particularly including the area around hill tops, (i.e. those areas at an elevation of 550 feet or higher on Mount Royal and 150 feet or higher from the top of any hill the crest of which is more than 400 feet above sea level),


(ii)
not to interfere with the reefs on the eastern side of the Premises, or conduct or permit dredging operations therein,


(iii)
to import all sand to be used for development purposes, and


(iv)
not to remove sand from any beach on the Island to be transferred elsewhere (except that nothing herein shall prevent a local resident of the Island from removing sand solely from Grand Bay Beach for such local residents’ own construction purposes);


(d)
to ensure that all development by the Lessee or any Licensee is in accordance with the Plan;


(e)
during the first Stage of the Project to—


(i)
upgrade the existing medical dispensary on the Island,


(ii)
construct and maintain a vocational and hotel operations training school, and


(iii)
construct and maintain residential staff facilities for the Lessee’s employees in the section of the Island referred to as “the Village”, as indicated on Appendix A;


(f)
to use its best endeavours to employ nationals of Saint Vincent and the Grenadines in the Development and operation of the Premises. Notwithstanding the foregoing, the Lessee may bring into and employ on the Island such skilled and trained personnel (to be used primarily to train and teach others) who are not nationals of Saint Vincent and the Grenadines as the Lessee reasonably deems appropriate and necessary, provided however, that in the reasonable opinion of the Lessor, such skilled and trained personnel are not available for hire locally. The Lessee will notify the Lessor in writing of the relevant particulars of any persons sought to be brought into and employed on the Premises and of the position for which they seek to be retained, and the Lessor will respond in writing within thirty days of its approval or objection to one or more of the persons whose names are submitted. The Lessee may employ foreign nationals as consultants, technical, professional, management or other experts to assist in the Development and operation of the Project;


(g)
to maintain all improvements erected or constructed by or under the direction of the Lessee in good order and condition, except for those portions of the infrastructure, such as roads, roadbeds, culverts, bridges, etc., which are intended, upon completion, to be dedicated to public use and access and which will be maintained by the Lessor. The Lessee’s covenant as to maintenance shall not prevent the Lessee from demolishing or permitting the demolition of any building, structure of other Improvement on the Premises (except for the old church) when in the Lessee’s judgement such demolition is necessary or desirable;


(h)
that persons may be authorised to enter the premises upon such terms and conditions as may be agreed upon between the Lessor and the Lessee.

8.   Covenants of the Lessor
The Lessor hereby covenants with the Lessee as follows—


(a)
to co-operate in furnishing access and information in its possession to permit the Lessee to undertake and complete all engineering, architectural, ecological, soil, environmental, financial and other studies as the Lessee determines necessary or appropriate with respect to areas on the Island not included within the Premises, for the purpose of developing the Project;


(b)
that the Lessee, upon paying the rents hereby reserved and observed and performing the several covenants and stipulations herein on its part contained, shall peaceably and quietly hold and enjoy the Premises during the term of this Lease without any interruption by the Lessor, or any person or persons claiming by, through, or under the Lessor;


(c)
(i)
to relocate the fishermen and their boats from where they are now camped to a location outside the Premises which is suitable both for their accommodation and the safe hauling of their boats, and


(ii)
to compensate at the Lessee’s expense the owners of farm animals which are presently within the Premises for those animals:



Provided that—


(i)
the Lessee shall reimburse to the Lessor all reasonable expenses incurred by the Lessor in connection with the relocation of such fishermen and their boats provided for herein,


(ii)
if required, the Lessee will purchase at market value all livestock and distribute the same to the churches on the Island free of charge,and


(iii)
the Lessee shall use its best endeavours to provide immediate employment to those persons most directly affected by the sale of their livestock to the Lessor as provided herein;


(d)
to grant to the Lessee and to any subsidiary, affiliate, Licensee, assignee (immediate and remote), or Freehold Purchaser permitted under the terms of paragraph 13, all necessary licenses under the provisions of the Aliens Land-Holding License Act to enable the Lessee and any such person to hold the Premises, or interest therein, for the term hereby created (or in the case of a Freehold Estate for and during the term of such freehold ownership);


(e)
to construct, provide and maintain for and during the Lease term adequate roads and electricity to the boundary lines of the Premises, at the locations, and meeting the standards set forth in the Plan commensurate with the then Stage of development under the Plan; provided, however, that the Lessee shall meet the capital cost of all equipment required to generate electricity for use by the Lessee and its subsidiaries, affiliates, licensees, assignees, and Freehold Purchasers over and above the normal electricity requirements of the remainder of the Island; and provided further that any electricity supplied by the Lessor to the Premises shall be billed at rates not in excess of those charged elsewhere in Saint Vincent and the Grenadines;


(f)
to designate as a resident of Saint Vincent and the Grenadines at the Lessee’s request each Person who is a Licensee (and his or her dependents) who shall have acquired from or through the Lessee an interest in the Premises for a term of not less than five years, provided such interest hereunder pertains to a single dwelling house or unit exclusively used as a residence. Such persons shall be referred to as “Qualified Residents”;


(g)
to provide to and for the benefit of all Persons within the Premises, such services for the health, safety, welfare and security of such Persons as are provided elsewhere within the area of Saint Vincent and the Grenadines, except for those services as are specifically required to be provided by the Lessee pursuant to the Plan;


(h)
to maintain the Island as a Port of Entry into Saint Vincent and the Grenadines, and maintain such customs and excise facilities as may reasonably be required;


(i)
to maintain on the Island appropriate airport facilities, docks, wharves, etc., consistent with a first class resort. All landing fees, head taxes, port, wharves or berthing fees imposed by the Lessor shall be consistent with and not exceed the amount of such taxes or fees imposed by the Lessor throughout Saint Vincent and the Grenadines;


(j)
except as provided in paragraph 13 hereof no real property taxes or rates, and no real property levies (whether capital or periodic) of any kind shall be levied, charged or collected by the Lessor within the Premises or against any land, or Improvement thereon, or any interest therein, at any rate in excess of the rates prevailing in other parts of the Island or Saint Vincent and the Grenadines, nor shall any real property taxes or rates or levies be levied which discriminate against any person, property or business on the Premises;


(k)
no stamp or other taxes or levies, including exchange control, shall be levied, charged or collected by the Lessor on or in respect of monies remitted by the Lessee to or from any place outside Saint Vincent and the Grenadines;


(l)
no customs duties or other taxes or duties levied, charged or imposed by the Lessor on the import of goods and provisions, furniture, furnishings, fuel (diesel or gasoline) into Saint Vincent and the Grenadines shall be payable by the Lessee or its assignees or Licensees in respect of the construction or maintenance of the Project, but Freehold Purchasers shall not be entitled to duty free concessions in respect of gasoline and motor oil;


(m)
foreign currency accounts may be held in Saint Vincent and the Grenadines by the Lessee, non-national companies and non-national Licensees of the Lessee in respect of: 


(i)
foreign currency deposited from outside of Saint Vincent and the Grenadines, and 


(ii)
transactions from outside of Saint Vincent and the Grenadines and member territories of the East Caribbean Central Bank;


(n)
notwithstanding any exchange control regulation in force from time to time in Saint Vincent and the Grenadines, foreign currency accounts referred to in the above subclause (i) of subparagraph (m) will be fully transferable without the payment of any taxes, and any transaction by the Lessee or a Licensee concerning real estate situated on the Island or shares of the Lessee may be transacted in any country and/or currency chosen by the Lessee, or such Licensee as the case may be, provided that the Lessee acts as principal or agent for the said transaction, but in such case the Lessee will notify the Lessor of each transaction;


(o)
the Lessor will furnish to the Lessee (or to one or more of its affiliates or subsidiaries) all import licenses for the importation of all goods and provisions necessary and appropriate to operate a first-class international hotel, resort and/or club and related food, beverage and restaurant facilities, provided that such goods and provisions are not produced in the desired quality, quantity or type in Saint Vincent and the Grenadines or from any other CARICOM Country;


(p)
the Lessor will authorise the Lessee to own, operate and manage duty free shops within the Premises and will permit the Lessee to purchase and/or import goods and provisions for the operation and management of such duty free shops on terms and conditions no less favourable than those applicable to other duty free shops operating in other parts of Saint Vincent and the Grenadines;


(q)
to waive and hereby waives any right the Lessor may have to compulsorily acquire the Premises or any interest in the Premises.

9.   Taxation by the Lessor
(A)  The Lessor covenants and agrees that for the portion of the Lease term up to the end of the calendar year in which the twentieth (20th) anniversary of the commencement date of the Lease term occurs (the “Initial Exemption Period”) the following shall apply—


(1)
No taxes or withholdings of any kind whatsoever shall be levied upon or against—


(a)
the income and capital gains or gross receipts of the Lessee and/or its subsidiaries or affiliates whether within or outside Saint Vincent and the Grenadines, including without limitations any rental income or contributions or charges (however designated) collected from Licensees or Freehold Purchasers); or


(b)
any dividends or interest paid by the Lessee and/or its subsidiaries, to the holders of shares or securities in the Lessee and/or its subsidiaries; or


(c)
any interest paid by the Lessee to creditors outside Saint Vincent and the Grenadines:



Provided that no exemption in this subparagraph (1) shall apply to—


(i)
such part of the profits of the Lessee and/or its subsidiaries as has been earned or received in relation to enterprises conducted, or operations carried out, or property situated, in a part of Saint Vincent and the Grenadines other than the Premises, and 


(ii)
the hotel turnover tax, which may be levied by the Lessor. In any event, the Lessee shall be entitled to tax exemptions and concessions on a basis no less favourable than that accorded under Act No. 62 of 1989.


(2)
Notwithstanding anything herein contained, a qualified resident, together with his dependents, whether resident or not of Saint Vincent and the Grenadines, shall be deemed for the purposes of all taxes on income and capital gains to be neither resident nor ordinarily resident for tax purposes in Saint Vincent and the Grenadines, whatever the duration of the stay in Saint Vincent and the Grenadines of such qualified resident and his dependents. Notwithstanding the foregoing, income earned in Saint Vincent and the Grenadines by a qualified resident by the provision of goods or services in Saint Vincent and the Grenadines will be taxed according to Saint Vincent and the Grenadines law, except for rental income from the qualifying residential property within the Premises, and the interest on Foreign Currency accounts described in paragraph 8(n) above. Real property (or any interest therein) shall not be subject to any property taxes or taxes on gifts or inheritance (including wealth tax) nor shall any disposal or transfer thereof give rise to liability for any tax on capital gains. A transfer of interest(s) in the Premises or portion thereof or of Freehold Estates solely between existing owners thereof, both of which have previously been granted an Aliens Land-Holding Licence, shall not give rise to any further conveyancing tax and/or Aliens Land-Holding License fee.


(3)
No stamp or other taxes or levies including exchange control shall be levied, charged or collected by the Lessor on or in respect to any moneys remitted by the Lessee or its Licensees to or from any place outside Saint Vincent and the Grenadines.


(4)
A non-resident person managed and controlled from the Premises by a qualified resident shall nonetheless for all purposes of Saint Vincent and the Grenadines tax be treated as a non-resident.


(5)
Payments for services rendered by persons who are not residents of Saint Vincent and the Grenadines to or for the Lessee or any of its subsidiaries or any Licensee and performed at least partially abroad will not be taxed in Saint Vincent and the Grenadines, being deemed to be income earned outside Saint Vincent and the Grenadines, provided that a person who is both resident and employed on the Island shall not be exempted from the payment of income tax.


(6)
To regulate the real estate market within the Premises the Lessee may negotiate with the vendor of (or have the right to acquire) any property or interest in the Premises or any Freehold Estate and, subject to agreeing to a price with the vendor, may acquire such property or interest therein. As any such purchase will be made with the sole intention of re-selling such property or interest when market conditions allow, the Lessee (but not any prospective purchaser) will not be liable to pay any applicable conveyancing tax and/or Aliens Land-Holding License fee.


(7)
The exemptions from taxes referred to in this paragraph 9 shall not apply to Licensees operating a commercial business within the Premises, except in respect of the Lessee or its subsidiaries and affiliates.

(B)  The rights granted during the Initial Exemption Period set forth in paragraph A shall be extended for an additional five (5) year period provided the Lessee shall have completed the following within the first stage of the Project in accordance with the Plan—


(1)
The substantial completion of construction of sixty (60) hotel bungalows and related facilities.


(2)
The substantial completion of construction of six (6) tennis courts and a nine hole golf course.


(3)
The substantial completion of construction of the necessary infrastructure and support facilities on the Premises for the development of the Project as provided for in the first Stage of construction of the Project.


(4)
The subdivision and clearing of land for the future construction of approximately eighty (80) villas.


(5)
The substantial completion of all roads required by the Plan for the first Stage of the Project and the clearing of land for the future construction of secondary road as set forth in the Plan.


(6)
The restoration of the old church, which shall be held under the custodianship of the Lessee and shall be made available to residents of the Island as an interdenominational church for appropriate ceremonies:



Provided, however, that written consent for such restoration shall have been received by the Lessee from the Lessor.

[Subparagraph 6 amended by Act No. 1 of 1994.]


(7)
The substantial completion of the vocational and hotel operations training school as provided for in paragraph 7(e). Such vocational and hotel operations training school shall be entitled to all exemptions and concessions under this Lease wherever it may be located on the Island.

10.   Assignment and subletting
(A)  Prior to completion of the Required Capital Investment for the Project, the Lessee may not assign this Lease without the prior written consent of the Lessor, which consent the Lessor covenants shall not be unreasonably withheld or delayed. Notwithstanding the foregoing, no assignment of this Lease by the Lessee shall be permitted prior to the completion of the first Stage of the Project. The granting of a mortgage pursuant to paragraph 12 and the exercise of the Lessee’s rights to transfer Freehold Estates under paragraph 13 shall not be deemed an assignment for purposes of requiring the Lessor’s consent. Further, no such consent shall be required with respect to—


 (i)
an assignment of this Lease by the Lessee to any Person in which the Lessee has financial interest of at least fifty one per cent; or 


(ii)
an assignment of the Lessee’s interest in whole or part hereunder with respect to any Stage of the Project which has been completed pursuant to the Plan. 

No assignment by the Lessee of its interest in this Lease, whether or not requiring the Lessee’s consent, and notwithstanding the granting of such consent where required, shall be deemed to release the Lessee from its obligations under this Lease, except as set forth in subparagraph (c) hereof.

(B)  Except as limited by the provisions of paragraph (A), the Lessee may (with the prior consent of the Lessor, which consent the Lessor covenants shall not be unreasonably withheld or delayed) assign this Lease, in whole or in part, and sublease or grant possessory rights with respect to the Premises, in whole or in part, and may permit its assignees or subtenants or Licensees to further assign any such interest acquired, or sublease or grant possessory rights with respect to the Premises, in whole or in part, provided, however, that no prior consent shall be necessary for the subleasing or granting of possessory rights with respect to the Premises or portions thereof in the ordinary course of the Lessee’s business and operations conducted by it on the Premises. Each assignee shall, by acceptance of an assignment, become liable for the performance and observance of each covenant of this Lease on the part of the Lessee to be performed (with respect to the interest in the Premises so acquired) which arises or relates to events occurring after the effective date of the assignment. Each assignee, upon request of the Lessor, will confirm said liability by delivering to the Lessor a written instrument to such effect. Upon any such assignment as provided herein, and except as set forth in paragraph A, the assignor shall thereafter be relieved from liability for the performance of any covenants on its part to be performed which arise or relate to events occurring, after the effective date of said assignment, and the Lessor shall look only to the assignee for the performance of such covenants. Upon any such assignment as provided herein, the assignor shall not be relieved of liability for any breach of the Lease committed prior to such assignment.

(C)  Anything in this paragraph 10 to the contrary notwithstanding, from and after the making of the Required Capital Investment in accordance with subparagraph 3 hereof—


(1)
the Lessee shall (with the prior consent of the Lessor, which consent the Lessor covenants shall not be unreasonably withheld or delayed) have the right to assign this Lease in whole or part and upon any such assignment the Lessee shall be deemed released from any further obligations hereunder; and


(2)
the Lessor will not seek any money judgement against the Lessee for Rent or any other claim for money damages, and the Lessor hereby waives the right to such judgement or claim. The Lessor shall nevertheless have all other rights and remedies provided in this Lease for a breach by the Lessee, other than recovery of a money judgement.

(D)  The Lessor and the Lessee agree that if the Lessee shall sublease all or portions of the Premises to sublessees, then and in such event, and upon written request by the Lessee, the Lessor shall enter into attornment and recognition agreements with any such subtenant which shall, in effect, provide that in the event the Lessee shall be in default and/or the Lessor shall have extinguished the rights of the Lessee in this Lease, the Lessor will continue the subleases of the said subtenants in full force and effect notwithstanding such termination, provided that the said subtenants shall attorn to the Lessor hereunder, and shall thereafter keep their sublease in good standing by payment of the rentals and by performance of the obligations required by the terms of such sublease. Any act required to be performed by the Lessee pursuant to the terms of this lease may be performed by any sublessee of the Lessee occupying any portion of the Premises (provided the Lessee has in such sublease directed or permitted such sublessee to perform such act) and the performance of such act shall be deemed to be performance by the Lessee and shall be acceptable as the Lessee’s act by the Lessor.

11.   Fee encumbrances
The Lessor shall not mortgage, pledge, or otherwise create any security interest, liens or encumbrances, easements or restrictions affecting the fee to the Premises, or any of the improvements thereon.

12.   Mortgages
The Lessee shall have the unrestricted right to mortgage, pledge or hypothecate this Lease and/or the Lessee’s interest herein, provided, however, any such mortgage, pledge or hypothecation shall be subject to the terms of this Lease and the rights of the Lessor hereunder. If the Lessee shall mortgage this Lease, and if the holder of such mortgage shall—


(i)
be a recognised institutional lender; and


(ii)
notify the Lessor in writing of its interest (a “Qualifying Mortgage”), the Lessor agrees that the following provisions shall apply—


(a)
the Lessor shall not accept a surrender by the Lessee of this Lease, or consent to a modification thereof, without the prior written consent of the holder of the Qualifying Mortgage (“Holder”);


(b)
the Lessor shall, upon giving the Lessee any notice under this Lease, give a copy of such notice to the Holder, and such Holder shall, if the notice relates to a default of the Lessee, thereupon have the same period as the Lessee to remedy the default complained of, and the Lessor shall accept such performance by the Holder as if the same had been performed by the Lessee. If the nature of the default does not involve the payment of rent and is such that it cannot be cured by a Holder within the period provided to the Lessee, the Lessor will not exercise its right to terminate this Lease by reason of the default specified so long as the Holder shall have commenced to cure the default complained of and is diligently and continuously prosecuting the cure thereof;


(c)
The Lessor agrees that, in the event of a termination of this Lease, the Lessor shall give the Holder written notice that the Lease has been terminated, together with a statement of all sums due to the Lessor at that time under the Lease, but for such termination, and all other defaults, if any, under this Lease then known to the Lessor. The Lessor shall, upon request of the Holder, enter into a new lease of the premises with the Holder or its designee for a term equal to what would have been the remainder of the term of this Lease if this Lease had not been terminated, which new lease shall be effective as of the date of such termination, and shall be at the same Rent and upon the same unfulfilled terms, provisions, covenants and agreements as are herein contained, provided that the Holder—


(i)
shall make written request upon the Lessor for such new lease within forty-five (45) days after the termination of this Lease,


(ii)
executes and delivers such new lease in its own name or that of its designee within forty-five (45) days after the execution and delivery of the new lease by the Lessor,


(iii)
shall pay to the Lessor at the time of the execution and delivery of said new lease any and all sums which would at the time of the execution and delivery thereof be due pursuant to this Lease but for such termination, and


(iv)
upon the execution of such new lease, cures within thirty (30) days thereof (unless such default requires work to be performed, acts to be done, or conditions to be removed which cannot by their nature reasonably be performed, done or removed, as the case may be, within such thirty (30) day period, in which case no default shall be deemed to exist so long as the Holder shall have commenced curing the same within such thirty (30) day period and shall diligently and continuously prosecute the same to completion) all non-monetary defaults of which it has notice (and which are susceptible of cure by such Holder) remaining uncured under this Lease as of the date of execution and delivery of the new lease;


(d)
so long as any leasehold mortgage is in existence, the Lessor’s estate in the Premises and the estate of the Lessee in the Premises shall not merge, but shall remain separate and distinct, notwithstanding the acquisition of both estates by the Lessor, or by the Lessee, or by any leasehold mortgagee, or by any other party;


(e)
anything herein contained to the contrary notwithstanding, if the Holders of more than one leasehold mortgage shall make written request for a new lease or shall request to be granted any other rights under this paragraph 12, the Lessor shall enter into the new lease with, or grant such rights, to the Holder whose lien is prior in right;


(f)
notwithstanding the provisions of this Lease restricting the right of the Lessee to assign this Lease, this Lease may be assigned, without the consent of the Lessor, to or by a Holder, or its nominee, or pursuant to foreclosure or similar proceedings or the sale, assignment or other transfer in lieu thereof or the exercise of any right, power of remedy of the Holder under its leasehold mortgage. No such assignment shall release the Lessee of any of its obligations under this Lease; provided, however, that if the Holder, or its nominee, shall for any period of time succeed to the Lessee’s interest under this Lease, then the Holder, or its nominee, as the case may be, shall upon making an assignment of their interest under this Lease, be released from all obligations thereunder, except with respect to the rent for such period.

13.   Freehold Estates
Certain portions of the Premises as shown on the Plan are to be subdivided by the Lessee into individual building lots and are intended to be developed only for use as individual residential dwelling units. The Lessee plans to construct the residential dwellings on such lots and/or convey such lots to Persons who will construct residential dwellings thereon in accordance with the guidelines set forth in the Plan. The individual lots, together with such dwellings and related structures or improvements, if any, existing thereon at the time of the conveyance hereafter provided for, and together with all appurtenances thereto, including but not limited to rights to access, ingress and egress to and from the nearest public road, are herein​after collectively referred as “Freehold Estates”. Persons with whom the Lessee shall contract to convey a Freehold Interest are herein referred to as “Freehold Purchasers”. The Lessor agrees, upon the prior written request of the Lessee, to convey a freehold interest in and to a Freehold Estate to such Freehold Purchasers as the Lessee shall designate in its request. The Lessee’s request will be accompanied by a deed sufficient to convey freehold title to the Freehold Purchaser designated therein, without consideration to the Lessor (except as set forth below) and the Lessor will in said deed warrant title to the Freehold Estate, free and clear of any liens, claims or encumbrances created or suffered by or through the Lessor, other than this Lease, and other than any such matters created by, through or under the Lessee. The Lessor shall execute and deliver to the Lessee the deed within ten days after submission thereof to the Lessor, and the Lessor shall have no obligation to the Freehold Purchaser for any liens, claims or encumbrances affecting the Freehold Estate which were created by the Lessee or any person claiming by or through or under the Lessee. The deed may contain such other matters as the Lessee may desire to incorporate therein for its benefit, or for the enforcement of any common plan affecting the Premises or its operation, but any such matters shall not create any liability on the part of the Lessor nor obligate the Lessor to see to the enforcement thereof. The Lessor shall grant an Aliens Land-Holding License to such Freehold Purchaser, subject to the Lessor’s approval of an application for the same, at the existing rates of ten per cent (10%). The Lessee shall not be required to obtain an Aliens Land-Holding License in respect of any transfer to it of any Freehold Estate. Notwithstanding anything hereinabove to the contrary, the Lessor may impose a fee of not more than $2,500 (U.S. dollars) with respect to each deed executed by it hereunder being an amount additional to the Aliens Land-Holding License fees.

14.   Default
If the rent reserved or any part thereof shall be unpaid for six months after notice from the Lessor that the same has become due and is unpaid, or if any covenant of the Lessee shall not be observed or performed for sixty days after written notice from the Lessor of its non-observance or non-performance, then in any of said cases, it shall be lawful for the Lessor at any time thereafter to re-enter upon the Premises, or any part thereof in the name of the whole, and thereupon this demise shall absolutely determine, but without prejudice to the right of action of the Lessor in respect of any breach of the covenants herein contained, (subject nevertheless to the provisions of paragraph 10(C)). Notwithstanding the foregoing, if the breach or default complained or (other than in payment of Rent) is of such a nature that it cannot be cured within the aforesaid periods then such default shall not be deemed to continue so long as the Lessee, after receiving such notice, proceeds to cure the default as soon as reasonably possible and continues to take all steps necessary to complete the same within a period of time which, under all prevailing circumstances, shall be reasonable. No default (not involving payment of rent) shall be deemed to continue so long as the Lessee shall be so proceeding to cure the same in good faith or be delayed in or preventing from curing the same by any cause specified in paragraph 20 hereof.

15.   Damage or destruction
This Lease shall not terminate or be forfeited or be affected in any manner by reason of damage to or the destruction of the Premises or any improvement thereon, whether said damage be substantial or insubstantial, total or partial, from or by any cause whatsoever. The proceeds of any insurance which the Lessee may elect to carry for its protection with respect to the premises or any part thereof shall belong entirely to the Lessee.

16.   Co-operation by the Lessor
The Lessee shall have the right to enter into reasonable easement agreements with utility companies or owners of abutting property for the purpose of acquiring additional access, ingress, egress or other services for the Premises, or for the provision of utility service, and the Lessor covenants and agrees to consent thereto and to execute any and all documents, agreements and instruments and to take all other actions, in order to effectuate the same, without cost to the Lessor.

17.   Plan modifications
The Lessee shall have the right in consultation with the Lessor to make changes in the Plan or in the configuration of any areas set aside for specific use.

18.   The Lessee’s rights to perform the Lessor’s covenants
If the Lessor shall fail to perform any of its obligations under this Lease for thirty days after written notice from the Lessee, the Lessee may, but shall not be obligated to, perform such obligation on the Lessor’s behalf and all reasonable sums so paid or costs incurred by the Lessee in connection with the performance of such act, shall be paid to the Lessee on demand, failing which the Lessee may deduct said costs and expenses from Rents then and thereafter coming due until reimbursed in full. In addition to any other rights that the Lessee may have pursuant to this Lease, if the Lessor fails to execute, acknowledge and deliver any instrument or instruments required of the Lessor to effectuate the provisions of this Lease, the Lessor does hereby constitute and appoint the Lessee as its attorney-in-fact, having the power coupled with an interest, to execute, acknowledge and deliver any such instrument or instruments for and on behalf of the Lessor. Notwithstanding the foregoing, the Lessee agrees that it shall not exercise its foregoing rights unless it shall have notified the Lessor of its intention to do so and shall have given the Lessor an additional period of five (5) days from the date of such notice to execute, acknowledge and deliver such instrument or instruments.

19.   Surrender
On the last day of the term hereof or upon any earlier termination of this Lease, the Lessee shall well and truly surrender and deliver up to the Lessor the Premises (or the remainder thereof after any freehold conveyance contemplated under paragraph 13) and all improvements thereon in good order, condition and repair, reasonable wear and tear and damage by casualty and the elements excepted.

20.   Force majeure
In the event that the Lessee shall be delayed, hindered in or prevented from the performance of any act required hereunder by reason of Act of God, strikes, lock-outs, labour troubles, inability to procure materials, failure of power, restrictive governmental laws or regulations, riots, insurrection, the act, failure to act or default of the Lessor, war, inability at a reasonable price to carry out its obligations, or other cause reasonably beyond its control, then performance of such act shall be excused for the period of the delay, and the period for the performance of any such act shall be extended for a period equivalent to the period of such delay. Nothing herein shall excuse the Lessee from the payment of rent as and when due hereunder.

21.   Notices
Every notice, approval, consent or other communication authorized or required by this Lease shall not be effective unless same shall be in writing and sent postage prepaid by registered or certificate or certified mail, return receipt requested, or by hand delivery or telecopy directed to the other party at its address hereinabove first mentioned, or such other address as either party may designate by notice given, from time to time, in accordance with this paragraph 21. The rent payable by the Lessee hereunder shall be paid to the Lessor at the same place where a notice to the Lessor is herein required to be directed.

22.   Certificates
Either party shall, without charge, at any time and from time to time after the commencement of the term, within ten (10) days after written request of the other, certify by written instrument duly executed to the other (or to any Person designated by the other and having or proposing to have an interest in the Premises)—


(a)
as to whether this Lease has been supplemented or amended, and if so, the substance and manner of such supplement or amendment;


(b)
as to the validity and force and effect of this Lease, in accordance with its tenor as then constituted;


(c)
as to the existence of any default thereunder known to the party giving the certificate or instrument;


(d)
as to the existence of any offsets, counterclaims or defenses thereto on the part of such other party;


(e)
as to the commencement and expiration dates of the term of this Lease; and


(f)
as to any other matters as may reasonably be so requested. Any such certificate or instrument may be relied upon by the party requesting it and any other person to whom the same may be delivered, and the contents of such certificate or instrument shall be binding on the party executing same.

23.   Governing Law
This Lease and the performance thereof shall be governed, interpreted, construed and regulated by the laws of Saint Vincent and the Grenadines. All differences whatsoever which may at any time hereafter arise between the parties hereto or their respective representatives, or between the Lessee and its licensees, touching these presents or the subject matter thereof or arising out of or in relation thereto respectively and whether as to construction or otherwise, shall be referred to arbitration pursuant to the provisions of the Arbitration Act, 1952, of Saint Vincent and the Grenadines and any statutory modifications or re-enactment thereof, for the time being in force. The arbitration procedure will be the two arbitrator procedure. In the event that a third arbitrator cannot be selected pursuant to the two arbitrator procedure, the parties agree that the Chief Justice of the Eastern Caribbean Supreme Court shall select such third arbitrator. No arbitrator selected hereunder shall be required to be a national of Saint Vincent and the Grenadines and no work permit shall be required for such arbitrator.

24.   Partial invalidity
If any term, covenant, condition or provision of this Lease or the application thereof to any person or circumstance shall, at any time or to any extent, be invalid or unenforceable, the remainder of this Lease or the application of such term or provision to persons or circumstances other than those as to which it is held invalid or unenforceable, shall not be affected thereby, and each term, covenant, condition and provision of this Lease shall be valid and enforced to the fullest extent permitted by law.

25.   Entire agreement
This Lease contains all the promises, agreements, conditions, inducements and understanding between the Lessor and the Lessee relative to the Premises and supersedes any prior agreement or understanding, and there are no promises, agreements, conditions, understandings, inducements, warranties or representations, oral or written, expressed or implied, between them other than as herein set forth.

26.   Miscellaneous

(a)
The captions of this Lease are for convenience of reference only and in no way define, limit or describe the scope or intent of this Lease or in any way affect this Lease;


(b)
The several covenants of the Lessor and the Lessee herein are intended for the benefit of the parties hereto (and their successors and assigns) and no other Person shall be deemed a third-party beneficiary thereof;


(c)
Any table of contents preceding this Lease is for the purpose of convenience of reference only, and is not to be deemed or construed in any way as part of this Lease or as supplemental thereto or amendatory thereof;


(d)
The use herein of the neuter pronoun in any reference to the Lessor or the Lessee shall be deemed to include any individual Lessor or Lessee, and the use herein of the words “successors and assigns” or “successors or assigns” of the Lessor or the Lessee shall be deemed to include the heirs, legal representatives and assigns of any individual Lessee;


(e)
This Lease cannot be changed or terminated orally, but only by an instrument in writing executed by both parties hereto;


(f)
The agreements, terms, covenants and conditions herein shall bind and inure to the benefit of the Lessor and the Lessee and their respective successors and assigns.

27.   Counterparts
This Lease may be executed simultaneously in two or more counterparts, each of which shall be deemed an original but all of which together shall constitute one and the same instrument.

IN WITNESS WHEREOF, the parties have caused this Lease to be duly executed and delivered on the day and year first above written.

APPENDIX A

Legal Description Based on Survey

All that piece portion or parcel of the Island of Canouan in the Grenadines in the State of Saint Vincent and the Grenadines comprising the entire Northern section of the Island bounded on the Northern Eastern and Western sides by the sea and on the South as follows: beginning at the Southern end at Cato Bay, then Easterly for three hundred and four (304) feet, then South by East for seven hundred and ninety-six (796) feet; then Easterly for eight hundred and seventeen (817) feet; then Southerly for one thousand two hundred and one (1,201) feet; then Easterly for one thousand four hundred and eleven (1,411) feet ending at Point Six; or as is more particularly delineated on a plan or diagram drawn by Rudy Coombs Licensed Land Surveyor and lodged at the Surveys office in the State of Saint Vincent and the Grenadines on the 30th day of November, 1990, bearing the registration number “Gr. 400” or howsoever otherwise the same may be butted abounded known distinguished or described together with all ways waters watercourses and all rights lights liberties easements and appurtenances thereto belonging or usually held or reputed to be used or to belong or to be appurtenant thereto.

APPENDIX B

Matters Affecting Title As of Date of Lease (as per paragraph 2 of lease)

As far as is known to the Lessor there are no matters adversely affecting title to the premises.

The Lessor however covenants to do everything in its power to remove or remedy any incumbrance which might become known, so as to more perfectly assure the Premises to the use of the Lessee in accordance with the other terms and conditions of this Agreement.

APPENDIX C

Rentals


(a)
For the period from the commencement date of this Lease to 31st December, 1990, the sum of $1,000,000 to be paid within thirty days after the Adoption Date; and

(b)
For the period of 1st January, 1991, to 31st December, 1995, the sum of $500,000 per annum payable in arrears for each lease year on or before December 31st of such lease year; and


(c)
For the balance of the Initial Terms the rent payable in arrears on or before 31st December of such lease year, shall be as follows—

	Lease Year
	Annual Rent
	Lease Year
	Annual Rent

	1996
	$10,000.00
	2043
	$23,579.48

	1997
	$10,000.00
	2044
	$23,579.48

	1998
	$10,000.00
	2045
	$23,579.48

	1999
	$10,000.00
	2046
	$25,937.42

	2000
	$10,000.00
	2047
	$25,937.42

	2001
	$11,000.00
	2048
	$25,937.42

	2002
	$11,000.00
	2049
	$25,937.42

	2003
	$11,000.00
	2050
	$25,937.42

	2004
	$11,000.00
	2051
	$28,531.17

	2005
	$11,000.00
	2052
	$28,531.17

	2006
	$12,100.00
	2053
	$28,531.17

	2007
	$12,100.00
	2054
	$28,531.17

	2008
	$12,100.00
	2055
	$28,531.17

	2009
	$12,100.00
	2056
	$31,384.28

	2010
	$12,100.00
	2057
	$31,384.28

	2011
	$13,310.00
	2058
	$31,384.28

	2012
	$13,310.00
	2059
	$31,384.28

	2013
	$13,310.00
	2060
	$31,384.28

	2014
	$13,310.00
	2061
	$34.522.71

	2015
	$13,310.00
	2062
	$34.522.71

	2016
	$14,641.00
	2063
	$34.522.71

	2017
	$14,641.00
	2064
	$34.522.71

	2018
	$14,641.00
	2065
	$34.522.71

	2019
	$14,641.00
	2066
	$37,974.98

	2020
	$14,641.00
	2067
	$37,974.98

	2021
	$16,105.10
	2068
	$37,974.98

	2022
	$16,105.10
	2069
	$37,974.98

	2023
	$16,105.10
	2070
	$37,974.98

	2024
	$16,105.10
	2071
	$41,772.48

	2025
	$16,105.10
	2072
	$41,772.48

	2026
	$17,715.61
	2073
	$41,772.48

	2027
	$17,715.61
	2074
	$41,772.48

	2028
	$17,715.61
	2075
	$41,772.48

	2029
	$17,715.61
	2076
	$45,949.73

	2030
	$17,715.61
	2077
	$45,949.73

	2031
	$19,487.17
	2078
	$45,949.73

	2032
	$19,487.17
	2079
	$45,949.73

	2033
	$19,487.17
	2080
	$45,949.73

	2034
	$19,487.17
	2081
	$50,544.70

	2035
	$19,487.17
	2082
	$50,544.70

	2036
	$21,453.89
	2083
	$50,544.70

	2037
	$21,453.89
	2084
	$50,544.70

	2038
	$21,453.89
	2085
	$50,544.70

	2039
	$21,453.89
	2086
	$55,599.17

	2040
	$21,453.89
	2087
	$55,599.17

	2041
	$23,579.48
	2088
	$55,599.17

	2042
	$23,579.48
	2089
	$55,599.17


Rent for the partial lease year at the expiration of the term shall be apportioned.

All amounts are in U.S. dollars.

APPENDIX D

[Amended by Act No. 1 of 1994.]

Minimum Development Standards

(1)  No hotel building, and no bungalow or villa may exceed one hundred feet or forty feet, respectively, in total height, including roof structures and projections. The height measurement shall be taken from the highest point of the roof and/or the roof ridge to original and final grade directly below that point.

(2)  The maximum density for a villa or bungalow including all enclosed spaces such as staff quarters, garage and storage, shall not exceed fifteen per cent of the parcel or building lot and shall not include terraces, swimming pools, ponds, tennis courts, driveways, etc.

(3)  The underdeveloped area of the Premises (the “Green Area”) shall not be less than one-third of the total Premise area, but the Green Area may include a golf course, tennis, polo, cricket and other sports facilities, roads, etc., and shall also include the waste water treatment plants at sites to be agreed upon by the Lessor and the Lessee. 

[Paragraph (3) amended by Act No. 1 of 1994.]

(4)  The Lessee shall be entitled to develop up to the 550 foot contour on Mount Royal, provided that in the case of any areas 150 feet from the top of any hill the crest of which is more than 400 feet above sea level, the Lessee shall implement mechanisms to ensure proper slope stability and controlled run-off in the development in accordance with a building code or guidelines approved by the parties.

[Paragraph (4) substituted by Act No. 7 of 2004.]

CHAPTER 139
CANOUAN RESORTS DEVELOPMENT LIMITED (LEASE RATIFICATION) ACT

SUBSIDIARY LEGISLATION

No Subsidiary Legislation


