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Preamble

We, the Contracting States of this Protocol,

Having regard to the Agreement on the Creation of the African Regiond Industria
Property Organization (ARIPO), concluded in Lusaka, Zambia on December 9, 1976,

In accordance with the objectives of ARIPO generally and in particular Article 111(c),
which provides for the establishment of such common services or organs as may be necessary or
desirable for the co-ordination, harmonisation and development of the industrial property
activities affecting the members of ARIPO, and

Considering the advantages of pooling resources in respect of industrial property
adminigtration,

Hereby establish this Protocol to be known as the “Banjul Protocol on Marks Within the
Framework of the African Regiona Industria Property Organization (ARIPO)” and agree as
follows:
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Section 1
General

1.1 The African Regional Industrial Property Organization (ARIPO) is hereby entrusted
with the registration of marks and the administration of such registered marks on behalf of the
Contracting States in accordance with the provisions of this Protocol.

1.2 Inthe exercise of its functions under this Protocol, ARIPO shall act through its
Secretariat, hereinafter referred to as “the Office”.

Section 2
Filing of Applications

2.1 All applications for the registration of amark shall befiled either directly with the
Office or with the industrial property office of a Contracting State by the applicant or hisduly
authorized representative.

2.2 Where:

(@) an applicationisfiled directly with ARIPO but the applicant’s principa place of
business or ordinary residenceis not in the host country of ARIPO; or

(b) an applicationisfiled with theindustrial property office of a Contracting State by an
applicant whose principal place of business or ordinary residenceis not in a Contracting State;

the applicant shall be represented.

2.3 Representation shall be by a patent or trade mark agent or by alegal practitioner
who has aright to represent applicants before the industrial property office of any of the
Contracting States.

2.4 Where an application isfiled with the industrial property office of a Contracting
State, such office shall, within one month of receiving the application, transmit the application
to the Office.

Section 3
Contents of Application

3.1 An application for the registration of amark shall identify the applicant and designate
the Contracting States in which registration is being requested.

3.2 The application shall indicate the goods and/or services in respect of which protection
of amark is claimed, including the corresponding class or classes provided for under the Nice
Agreement Concerning the International Classification of Goods and Servicesfor the Purposes
of the Registration of Marks of June 15, 1957 asrevised. For this purpose the ARIPO Office
will check that the applicant has made such indication of class or classes and that indication is
correct and where the applicant does not give such indication or the indication is not correct, the
ARIPO Office shal classify the goods or services under the appropriate class or classes of the
Nice Agreement on payment of a classification fee.
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3.3 Where colour is claimed to be a distinctive feature of the mark, the applicant shall
make a statement to that effect as well asthe name or names of the colour or colours claimed and
anindication, in respect of each colour, of the principal parts of the mark which arein that
colour.

3.4 Wherethe mark is athree-dimensiona mark, the applicant shall make a statement to
that effect and attach to the application a reproduction of the mark consisting of atwo-
dimensional graphic or photographic reproduction either of asingle view of the mark or several
different views of the mark.

3.5 The application shall contain a declaration of actual use of the mark or intention to
use the mark, or be accompanied by an application for the registration of a person asa
registered user of the mark;

provided that where there is an application for aregistered user the Director General of
the Officeis satisfied that—

(i) the applicant intends it to be used by that person in relation to those goods or
services; and

(i) that person shall be registered as aregistered user thereof immediately after
registration of the mark.

Section 3bis
Filing Date

The Office shal accord asthefiling date of an application the date on which the following
indications or e ements were received by the Contracting State in which the application wasfiled
or were received by the Office:

(i) anexpressor implied indication that registration of amark is sought;

(if) anindication allowing the identity of the applicant to be established;

(iii) indications sufficient to contact the applicant or his representative, if any, by mail;
(iv) aclear reproduction of the mark;

(v) alist of goods and/or services for which the registration is sought;

provided that the Office may accord as the filing date of the application the date on which
it received only some of the indications or elements referred to.

Section 4
Right of Priority

4.1 An applicant shall have the right to claim priority rights provided under Article 4 of
the Paris Convention for the Protection of Industrial Property of March 20, 1883 as revised.

4.2 Theright to priority shal only subsist when the application is made within six months
from the date of the earlier application.
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Section 5
For malities—Examination and Notification

5.1 The Office shall examine whether the formal requirements provided under Section
3 have been complied with and shall accord the appropriate filing date to the application.

5.2 If the Officeis of the opinion that the application does not comply with the formal
requirements, it shall notify the applicant accordingly, inviting him to comply with the
requirements within a prescribed period. If the applicant does not comply with the
reguirements within the said period, the Office shall refuse the application.

5.3 If the application complies with al the formal requirements, the Office shall within the
prescribed period, notify each designated State.

5.4 Where the Office refuses an application or areconsideration in terms of Section
5his.1 isrefused or an appeal in terms of Section 5bis.2 is unsuccessful, the applicant may,
within a period of three months from the date on which he receives notification of such
refusal or result of appeal, request that his application be treated, in any designated State, as
an application according to the national laws of that State.

Section 5bis
Appeals

5bis.1 Where under Section 5.4 of the Protocol the Office refuses any application, the
applicant may, within the prescribed period, request the Office to reconsider the matter.

5bis.2 If after the Office has reconsidered the application, the Office still refuses the
application, the applicant may lodge an appeal against the decision of the Office to the Board
of Appeal established in terms of Section 4bis of the Protocol on Patents and Industrial
Designs Within the Framework of the African Regional Industrial Property Organization
(ARIPO) (the Harare Protocaol).

Section 6
Substantive Examination by a Designated State

6.1 Every application for the registration of a mark shall be examined in accordance
with the national laws of a designated State.

6.2 Before the expiration of twelve months from the date of the notification referred to
in Section 5.3, each designated State may make a written communication to the Office that, if
amark isregistered by the Office, that registration shall have no effect on itsterritory on the
basis of any grounds, both absolute and relative, including the existence of third party rights.

6.3 Where the designated State refuses the application under Section 6.2, it shall give
reasons under its national laws for refusing the application. These reasons shall within one
month of the decision being made be communicated to the Office which shall without delay
communicate the same to the applicant.
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6.4 The applicant shall be given an opportunity to respond, directly to the designated
State concerned, to the decision to refuse the application. The decision shall be subject to
appeal or review under the national laws of the designated State concerned.

6.5 A communication to the Office under Section 6.2 or arefusal by a designated State
shall not prejudice the issuance by the Office of a certificate of registration having effect in
those designated states in respect of which the application has not been subject to a
communication under Section 6.2 or has not been refused.

6.6 Where adesignated State which makes a communication under Section 6.2
subsequently withdraws it or where the designated State initially refused the application but
subsequently accepts the same, the designated State shall within one month communicate this
fact to the Office. In this case, the Office shall extend the registration to such designated
State.

Section 6bis
Publication and Registration of a Mark by the Office

6bis.1 An application for registration of a Mark which has been accepted by any
designated State or in respect of which any designated State has not made the communication
referred to in Section 6.2 shall be published in the Marks Journal as having been accepted by
the designated State or designated states concerned.

6bis.2 Subject to the provisions of Section 6bis.4, three months after the publication of
the journal referred to in Section 6bis.1, the Office shall register the mark on payment of
registration fees. Such registration shall be recorded in the Marks Register and the Office
shall issue to the applicant a certificate of registration.

6bis.3 Thefact of registration of amark shall be published in the Journal.

6bis.4 At any time after the publication in the Marks Journal of an application as
accepted by the designated State or designated States in terms of Section 6bis.1 but before the
registration of the mark in terms of Section 6bis.2, any person may give a notice of opposition
to the application for registration in a designated State or designated States. Thereafter, the
application shall be treated according to the opposition procedures laid down under the
national laws of the designated State or designated States concerned.

Section 7
Duration and Renewal of Registration

7.1 Theregistration of amark shall be for a period of ten years from the filing date.

7.2 Theregistration of amark may be renewed for further periods of ten yearson
payment of the prescribed renewal fee.

7.3 Therenewa of the registration shall be effected on or before the date of expiration
of the original registration or of the last renewal of the registration provided that a grace
period of six months shall be allowed, in either case, on payment of a surcharge.
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7.4 Theregistration of a mark which has not been renewed because of non-payment of
renewal fees within the period stipulated in Section 7.3 shall be deemed to have lapsed and
shall be removed from the Register.

7.5 A mark removed from the Register for non-payment of renewal fees may be
restored at the request of the owner on payment of the prescribed restoration fee within the
prescribed period.

Section 8
Effect of Registration

8.1 Theregistration of amark by the Office shal have the same effect in each designated
State, with respect to rights conferred by the mark, asif it wasfiled and registered under the
national law of each such State.

8.2 The national laws of each Contracting State shall apply to the cancellation of a
registration, whether based on non-use or any other grounds. Where registration has been
cancelled, the Contracting State concerned shall, within one month of cancellation, notify the
Office. The Office shall publish thisfact in the Marks Journal and record it in the Register.

8.3 Theindication of classes of goods or services provided for shal not bind the
Contracting States with regard to the determination of the scope of protection of the mark.

Section 9
L ater Designations

9.1 Where amark has been registered by the Office or is pending registration in the
Office, the owner or gpplicant or, where applicable, his successor intitle, shal have theright to
designate any other State which becomes a party to this Protocol subsequent to the registration or
filing of the application for registration of the mark.

9.2 Where, under Section 9.1, the owner of aregistered mark or applicant for
registration of a mark designates any other State which becomes a party to this Protocol, such
later designation shall be deemed to be an application for the registration of a mark with
respect to the State so designated and shall accordingly be subject to examination under the
national law of such designated State as provided for under Section 6 of the Protocol. In such
acase, the filing date of the application in the State so designated shall be the date on which
the application for later designation is received.

Section 10
Regulations

10.1 The Administrative Council shall make Regulations for the implementation of this
Protocol and may amend them, as necessary.

10.2 Without derogating from the generality of subsection 10.1 the Regulations shal:
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(i) stipulate any administrative requirements or any details necessary for the
implementation of the provisions of this Protocol and any relevant internationa tregties,

(i) prescribe feesto be charged by the Office and the details of the distribution of part of
those fees among the Contracting States;, and

(iii) providethe schedule of formsto be used in registration procedures.

Section 11
Entry into Force

11.1 Any State which isamember of ARIPO or any State to which membership of
ARIPO is open may become party to this Protocol by:

(i) signaturefollowed by the deposit of an instrument of ratification; or
(i) deposit of an instrument of accession.

11.2 Instruments of ratification or accession shall be deposited with the Director Genera
of ARIPO.

11.3 ThisProtocol shal comeinto force three months after three States have deposited
their instruments of ratification or accession.

11.4 Any State which is not party to this Protocol upon its entry into force shal become
bound by this Protocol three months after the date on which such State depositsits instrument of
ratification or accession.

11.5 Any State which ratifies or accedesto this Protocol shall, by the instrument of
ratification or accession, be deemed to have indicated its acceptance to be bound by the
provisions of the Agreement on the Creation of the African Regiona Industrial Property
Organization (ARIPO) and such State shall become a member of ARIPO on the date on which it
depositsitsinstrument of ratification of or accession to this Protocol.

Section 12
Denunciation of the Protocol

12.1 Any Contracting State may denounce this Protocol by notification addressed to the
Director General of ARIPO.

12.2 Denunciation shall take effect six months after receipt of the said notification by
the Director Genera of ARIPO and shall not affect any application filed prior to the
expiration of the said six months period or registration of a mark effected upon such an
application.

Section 13
Amendment to the Protocol

13.1 ThisProtocol may be amended at the instance of any Contracting State or by the
Director General during the sessions of the Administrative Council of ARIPO.
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13.2 Adoption of the amendments of any provision of this Protocol shall require a
majority of two-thirds of the votes of al the Contracting States.

Section 14
Signature of the Protocol

14.1 The Protocol shal be signed in asingle copy and shal be deposited with the Director
Genera of ARIPO.

14.2 The Director Genera of ARIPO shall transmit certified copies of this Protocol to the
Contracting States, other member States of ARIPO and the States to which membership of
ARIPO is open in accordance with Article IV of the Agreement on the Creation of the African
Regional Industria Property Organization (ARIPO).

*  Englishtitle.
Entry into force (of Protocol as last amended): January 1, 2000.
Source: Communication from the Secretariat of ARIPO.
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